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BRIEF ON A PPEAI . 

(1) Real Party In Interest 

AOL LLC, formerly known as America Online. Inc.. is the real part} in interest. 


(2) Related Appeals and Interferences 

There are no related appeals or interferences. 


(3) Status of Claims 

Claims 36-12, 44-50, 52-62. 64-66, and 68-97 presently are pending in the application. 
Claims 1-35, 43, 51. 63, and 6? have been canceled. Claims 85-87 and 97 have been withdrawn 
from consideration. Claims 36-42, 44-50, 52-6:2, 64-66, 68-84. and 88-96 stand rejected. 

However, as explained m greater detail below in section "(4} Status of Amendments," 
appellants expect the claim amendments made in appellants' Amendment of October 7, 2009 to 
be entered. Assuming that the claim amendments made ;n appellants* Amendment of October 7, 
2009 are entered, claims 1.-35, 37-47, 49-55, 57-63, 65-67, 70-81, and 83-97 will be canceled, 
and only chums 36, 48, 56, 64, 68, 69, and 82, ail of which are independent, will be pending. In 
addition, appellants expect thai each of amended independent, claims 36, 48. 56, 64, 68. 69, and 
82 will remain rejected. 

(4) Status of Amendments 

On August IS, 2009, appellants filed an after-final Amendment in which appellants 
amended independent claims 36. 48, 56, 64, 68, 69, and 82 to incorporate previously pending 
dependent claims 90-96, respectively. On September 22, 2009, the Office issued an Advisory 
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Action indicating, among other things, that the claim amendments made in appellants' August. 
18. 2000 Amendment had not been entered. In particular, the Advisory Action noted that, 
dependent claims remained depending from each of the newly amended independent claims 36, 
48, 56, 64, 68, 69. and 82, and thai the features recited in the dependent claims in combination 
with the features newly recited in amended independent claims 36, 48, 56, 64, 68, 69, and 82 
raised new issues that would require further consideration and/or search. See, e.g., Advisory 
Action of September 22, 2009 at Continuation Sheet, lines 1-2. 

On October ?, 2009, appellants again filed an after-final Amendment in which appellants 
amended independent, claims 36, 48. 56, 64, 68, 69, and 82 to incorporate previously pending 
dependent claims 90-96, respectively, and in which appellants canceled all of the remaining 
dependent claims. The Office has not yet issued any indication of whether the claim 
amendment made in appellants' October 7, 2009 Amendment have been entered. Nevertheless, 
given that previously pending dependent claims 90-96 depended from independent claims 36. 48, 
56, 64. 68, 69, and 82, respectively, and that no claims remain depending from any of 
independent claims 36, 48, 56, 64, 68, 69, and 82. the claim amendments made in appellants'' 
Amendment of October 7, 2009 do not raise any new issues, and, therefore, appellants expect 
these claim amendments to be entered. 

Accordingly, for the purposes of the remainder of this Appeal Brief, appellants will treat 
the claims as if the amendments to the claims made in appellants' Amendment of October 7, 
2009 have been entered. 

iS) Summary of Claimed Subject Matter' 

The following summarizes disclosure related to each independent claim with references 
to the Application's specification and drawings. The references to the specification and 
drawings are meant to be exemplary, and not limiting. 


' The summary of independent claims 36. 48. 56, 64, 68, 69, and 82 reflects the subject matter recited m 
independent claims 36, 48, 56, 64. 68, 69, and 82 as amended in appellant' Amendment of October 7. 2009. 
Alternatively, the summary ot these claims reflects the subject matter recited in dependent claims 90-96 pnor to 
appellants' Amendment of October 7, 2009. 
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Independent Claim 36 (Previously presented as dependent claim 90} 

Independent claim 36 is directed lo a communications method. As recited in independent 
claim 36, a presence -based communications session is established between a sender and a 
recipient. See, e.g.., Application at page 15, line 28 to page 16. line 10; page 17. line i to page 
19, line 4; and FIG, 6 (elements 606, 608. 610, 612, 614, 616, 61S. 620, 622, 624. 626, 628. and 
630;. Establishing this presence based communications session between the sender and the 
recipient includes initiating a text instant messaging session between the sender and the recipient 
Usee, e.g., Application at page 16, lines 1 \ -25; page 17, line i to page 19, line 4: and FIG. 6 
(elements 606, 60S, 610, 612, 61.4, 616, 618, 620, 622, 624, 626, 628, and 630)), and, in 
response, enabling display, to the sender, of an instant messaging graphical user interlace 
associated with the initiated text instant messaging session that is configured to enable the sender 
to compose and send text instant messages to the recipient (see, e.g.. Application at page 16, 
lines 1 1 -25 determining it the recipient is capable of participating in video instant messaging 
{see, e.g.. Application at page 37, line 30 to page 18, line 8: and FIG. 6 (element 618)}, and, 
based on a determination that the recipient is capable of participating in video instant messaging, 
enabling the graphical user interface associated with the instant messaging session to reflect that 
the recipient is capable of participating in video instant messaging {see, e.g.. Application at page 
17, line 30 to page 1.8, line 27; FIG, 6 (elements 620, 622, and 624): FIG. 7 (element 704): and 
FIG. 8). During the presence-based communications session between the sender and the 
recipient, a video communications session is established, between the sender and the recipient 
(see, e.g., Application at page 19, line 5 to page 20, line 5; and FIG. 6 (elements 632, 634, 636, 
638, 640, 642, 644, and 646)), a video instant message is generated on behalf of the sender and 
stored (see, e.g.. Application at page 20, line 6 to page 21, line 5: and FIG. 6 (elements 648 and. 
650)), and, after generation of the video instant message is complete, an indication to trigger 
sending of the video instant message to the recipient is received {see, e.g., Application at page 
21, lines 6-10: page 22, line 4 to page 23, line 5; and FIG. 6 (elements 652 and 658)). Finally, in 
response to receiving the indication to trigger sending of the video instant message to the 
recipient, a transfer of the video instant message to the recipient using the video communications 
session is initiated. See, e.g., Application at page 21, lines 6-10: page 23, lines 6-14: and FIG. 6 
(elements 652 and 660). 


Applicant : Noel Enete et al. 
Serai N<\ n>^m>>0 


\p>>bc i.M 
t lie 


0Q/«>1 1 70') 
Jul ^ <Vl 
4 of 24 


Attorney's Docket No.: 06975- 
0133001 /Communications 40 


Independent claim 48 (Previously presented as dependent claim 91) 

Independent claim 48 is directed 10 a communications method. As recited in independent 
claim 48, a presence-based communications session is established between a sender and u 
recipient. See. e.g.. Application ai page 15, line 28 to page 16, line H); page 17, line 1 to page 
19. line 4; and FIG. 6 (elements 606, 608, 610, 612, 614, 616, 618.. 620. 622, 6:24, 626, 628, and 
630). Establishing this presence- based communications session between the sender and the 
recipient includes initiating a text, instant messaging session between the sender and the recipient 
(see. e.g.. Application at page 16, lines i 1-25; page 17, line 1 to page 19, line 4; and FIG. 6 
(elements 606. 608, 61.0, 612. 614, 616. 618, 620, 622, 624, 626, 628, and 630.}), and, in 
response, enabling display, to the sender, of an instant messaging graphical user interface 
associated with the initiated text instant messaging session that is configured to enable the sender 
to compose and send text instant messages to the recipient (see, e.g.. Application at page 16, 
lines 1 1.-25), determining if the recipient is capable of participating in video instant messaging 
(.sec?, e.g.. Application at page 17, line 30 to page 18, line 8; and FIG. 6 (element 618)}, and, 
based on a determination that the recipient is capable of participating in video instant messaging, 
enabling the graphical user interface associated with the instant messaging session to reflect that 
the recipient is capable of participating in video instant messaging (see, e.g.. Application a? page 
17, line 30 to page 18. line 27; FIG. 6 (elements 620, 622, and 624); FIG. 7 (element 104): and 
FIG. 8). During the presence-based communications session between the sender and the 
recipient, a video communications session between the sender and the recipient is established 
(see, e.g.. Application at page 19, line 5 to page 20, line 5; and FIG. 6 (elements 632, 634. 636, 
638, 640, 642, 644, and 646}), and a completed video instant message sent by the sender using 
the video communications session is received and stored on behalf of the recipient {see, e.g.. 
Application at page 21, line .16 to page 23, line 22; and FIG. 6 {elements 654, 656, 658. 660, 662, 
and 664)). In addition, the stored video instant message is accessed and presentation of the video 
mstant message to the recipient, is enabled. See, e.g.. Application at page 2 1 , line 24 to page 23, 
line 22; and FIG. 6 (elements 658, 660. 662, and 664). 
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Independent claim 56 (Previously presented- as dependent claim 92) 

Independent claim 56 is directed to a computer program, stored on a computer readable 
medium. See, e.g., Application at page 2, lines 16-18. As recited in independent, claim 56, 
instructions are stored on the computer readable medium for establishing a presence-based 
communications session between a sender and a recipient. See, e.g., Application at page 15, line 
28 to page 16, line 10; page 17, line 1 to page .19, line 4; and FIG. 6 (elements 606, 608, 610, 
612, 614. 616, 618, 620, 622. 624, 626, 628, and 630). These instructions for establishing the 
presence -based communications session between the sender and the recipient include 
instructions for initiating a text instant messaging session between the sender and the recipient 
(see, e.g.. Application at page 16, lines 11-25; page 17, line 1 to page 19, line 4; and FIG. 6 
(elements 606. 608, 610, 612, 6 14, 616, 61 S, 620, 622, 624, 626, 628, and 630)), and, in 
response, enabling display, to the sender, of an instant messaging graphical user interface 
associated with the initiated text instant messaging session that is configured to enable the sender 
to compose and send text, instant messages to the recipient (see, e.g., Application at page 16, 
lines 1 1-25 .). determining if the recipient is capable of participating in video instant messaging 
(see, e.g., Application at page 17, line 30 to page 18. line 8: FIG, 6 (element 618;), and, based on 
a determination that the recipient is capable of participating in video instant messaging, enabling 
the graphical user interface associated with the instant messaging session to reflect that the 
recipient is capable of participating in video instant messaging (see, e.g.. Application at page 17, 
line 30 to page 18. line 27; FIG. 6 (elements 620, 622, and 624); FIG. 7 (element 704); and FIG, 
8). In addition, instructions are stored on the computer readable medium tor establishing a video 
communications session between the sender and the recipient (see, e.g.. Application at page 19, 
line 5 to page 20, line 5; and FIG. 6 (elements 632, 634, 636, 638, 640, 642, 644, and 646)) and 
generating and storing a video instant message on behalf of the sender (see, e.g., Application at 
page 20. line 6 to page 21, line 5; and FIG. 6 (elements 648 and 650)), Finally, instructions are 
stored on the computer readable medium for receiving an indication to trigger sending of the 
video instant message to the recipient (see, e.g.. Application at page 21, lines 6-10; page 22, line 
4 to page 23, line 5; and FIG. 6 (elements 652 and 658.)), and, in response, initiating a transfer of 
the video instant message to the recipient using the video communications session (see, e.g.. 
Application at page 21, lines 6-1.0; page 23, lines 6-14; and FIG. 6 (elements 652 and 660)). 
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Independent claim 64 {Previously presented as dependent claim 9<) 

Independent claim 64 is directed to a computer program, stored on a computer readable 
medium. See. e.g.. Application at page 2. lines 16-18. As recited in independent claim 64, 
instructions arc stored on the computer readable medium for establishing a presence-based 
communications session between a sender and a recipient. See, e.g., Application at page IS, line 
28 to page 16. line 10; page 17, line 1 to page 19, line 4; and FIG. 6 (elements 606, 608, 610, 
612, 614, 616, 618, 620, 622, 624, 626, 628. and 630), These instructions for establishing the 
presence-based communications session between the sender and the recipient include 
instructions for initiating a text instant messaging session between the sender and the recipient 
(see, e.g.. Application at page 16, lines 1 1-25; page 17, line I to page 19, line 4: and FIG. 6 
{elements 606, 608. 610, 612. 614, 616. 618, 620, 622, 624, 626. 628, and 630)), and, in 
response, enabling display, to the sender, of an instant messaging graphical user interface 
associated with the initiated text instant messaging session that is configured to enable the sender 
to compose and send text instant messages to the recipient {see. e.g.. Application at page 16. 
lines 1 1-25), determining if the recipient is capable of participating in video instant messaging 
(see. e.g., Application at page 16, lines 1 1-25), and, based on a determination that the recipient is 
capable of participating in video instant messaging, enabling the graphical user interface 
associated with the instant messaging session to reflect that the recipient is capable of 
participating in video instant messaging {see, e.g.. Application at page 17, line 30 to page IS, line 
27; FIG. 6 (elements 620, 622, and 624): FIG. 7 (element 704); and FIG. 8). In addition, 
instructions are stored on the computer readable medium for establishing a video 
communications session between the sender and the recipient (see, e.g., Application ai page 19, 
line 5 to page 20, line 5: and FIG. 6 (elements 632. 634. 636, 638. 640, 642, 644, and 646)} and 
receiving and storing, on behalf of the recipient, a completed video instant message sent by the 
sender using -he video communications session (see, e.g., Application at page 21, line 16 to page 
23, line 22: and FIG. 6 (elements 654, 656, 658, 660, 662, and 664)). Finally, instructions are 
stored on the computer readable medium for accessing the stored video instant message and 
enabling presentation of the video instant message to the recipient. See. e.g., Application at page 
21, line 24 to page 23. line 22; and FIG. 6 (elements 658, 660, 662, and 664). 
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Independent claim 68 ( Previously presented dependent claim 94) 

Independent claim 68 is directed to a system. As recited in independent claim 68, the 
system includes means for establishing a presence-based communications session between a 
sender and a recipient. See, e.g.. Application at page 15, line 28 to page 16. line 10; page 17, line 
I to page 19. line 4; and FIG. 6 {elements 606, 608. 6.10, 6)2, 614, 616, 618, 620, 622, 624, 626, 
628, and 630). The means for establishing a presence-based communications session between 
the sender and the recipient includes means for initialing a text instant messaging session 
between a sender and a recipient (see, e.g., Application at page 16. lines 1 1-25; page 17, line I to 
page 19, line 4; and FIG. 6 (elements 606, 608. 610, 612, 614, 616, 618, 620, 622, 624, 626. 628, 
and 630)), means for enabling display, to the sender, of an instant messaging graphical user 
interface associated with the initiated text instant messaging session that is configured to enable 
the sender to compose and send text instant messages to the recipient (see, e.g.. Application at 
page 16. lines 1 1-25), means for determining if the recipient is capable of participating in video 
instant messaging (sec. e.g., Application at page 17, line 30 to page 18. line 8; and FIG. 6 
(element 618)}. and means for enabling the graphical user interface associated with the instant 
messaging session to reflect that the recipient is capable of participating in video instant 
messaging based on a determination that the recipient is capable of participating in video instant 
messaging (see. e.g., Application at page 17, line 30 to page 18, line 27; FIG. 6 (elements 620, 
622, and 624); FIG. 7 {element. 704); and FIG. 8). The system also includes means for 
establishing a video communications session between the sender and the recipient (see, e.g., 
Application at page 19, line 5 to page 20, line 5; and FIG. 6 {elements 632, 634, 636, 638, 640, 
642. 644. and 646)0. means for generating a video instant message on behalf of the sender (see. 
e.g.. Application at page 20, line 6 to page 21, line 5; and FIG. 6 (elements 648 and 650)), and 
means for storing the video instant message on behalf of the sender (see, e.g. , Application at 
page 20, line 6 to page 21, line 5; and FIG. 6 (elements 648 and 650)). In addition, the system 
includes means for receiving an indication to trigger sending of the video mstant. message to the 
recipient (see, e.g.. Application at page .21, lines 6- 10; page 22, line 4 to page 23, line 5; and 
FIG. 6 (elements 652 and 658)), and means for initiating a transfer of the video instant message 
to the recipient using the video communications session in response to receiving the indication to 


trigger sending of {he video instant message to the recipient (see, e.g., Application at page 21, 
lines 6-10; page 23, lines 6-14; and FIG. 6 (elements 652 and 660)). 

independent claim 69 {Previously presented as dependent claim 95) 

independent claim 69 is directed to a system- As recited in independent claim 69, the 
system includes means for establishing a presence-based communications session between a 
sender and a recipient through an instant messaging host. See, e.g.. Application at page 15. line 
28 to page 16, line JO; page 17, line I to page 19, line 4; and FIG. 6 (elements 606. 608, 610, 
612, 614, 616, 618, 620, 622, 624, 626, 628, and 630). The means for establishing the presence- 
based communications session between the sender and the recipient includes means for initiating 
a text instant messaging session between the sender and the recipient (see. e.g.. Application at 
page 16, lines i 1-25; page 17. line 1 to page 19, line 4; and FIG. 6 (elements 606, 608, 610, 612, 
614, 616, 618, 620, 622, 624, 626, 628, and 630)), means for enabling display, to the sender, of 
an instant messaging graphical user interface associated with the initiated text instant messaging 
session that is configured to enable the sender to compose and send text instant messages to the 
recipient (see, e.g., Application at page 1.6, lines 1 1 -25), means for determining if the recipient ts 
capable of participating in video instant messaging {see, e.g., Application at page 17, line 30 to 
page 1 8, line 8; FIG, 6 (element 618.}), and means for enabling the graphical user interface 
associated with trie instant messaging, session to reflect that the recipient is capable of 
participating in video instant messaging based on a determination that, the recipient is capable of 
participating in video instant messaging (see, e.g., Application at page 17, line 30 to page J 8, line 
27; FIG. 6 (elements 620, 622, and 624); FIG. 7 (element 704); and FIG. 8). The system also 
includes means for establishing a video communication session between the sender and the 
recipient (see, e.g., Application at page 19, line 5 to page 20, line 5; and FIG. 6 (elements 632, 
634, 636, 638, 640, 642, 644, and 646)), means for receiving and means for storing a completed 
video instant message sent by the sender using the video communications session {see, e.g., 
Application at page 21, line 16 to page 23, line 22; and FIG. 6 (elements 654, 656, 658, 660, 662, 
and 664}}. In addition, the system includes means for accessing the stored video instant message 
and means for- enabling presentation of the video instant message to the recipient during the 
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presence-based communications session. See, e.g., Application at page 21, line 24 to page 23, 
line 22; and FIG. 6 (elements 658, 660, 662, and 664). 


Independent claim 82 (Previously presented as dependent claim 96) 

Independent claim 82 is directed to a communications method. As recited in independent 
claim 82, a presence -based communications session is established between a sender and a 
recipient. See, e.g., Application at page 1.5, line 28 to page 16, line .10; page .17, line 1. to page 
19, line 4; and FIG. 6 (elements 606. 608, 610, 612, 614, 616, 618, 620, 622, 624, 626, 628, and 
630). Establishing the presence-based communications session between the sender and the 
recipient includes initiating a text instant messaging session between a sender and a recipient 
(see, e.g.. Application at page 16. lines 1 1.-25; page 1.7, line 1 to page 19, line 4; and FIG. 6 
(elements 606, 608, 6.10, 612, 614, 616, 618, 620, 622, 624, 626, 628, and 630)), and, in 
response, enabling display, to the sender, of an instant messaging graphical user interface 
associated with the initiated text instant messaging session thai, is configured to enable the sender 
to compose and send text instant messages to the recipient (see, e.g., Application at page 16, 
lines 1 1-25), determining if the recipient is capable of participating in video instant messaging 
(see, e.g., Application at page 17, line 30 to page 18, line 8; FIG. 6 (element 618)), and, based on 
a determination that the recipient is capable of participating in video instant messaging, enabling 
the graphical user interface associated with the instant messaging session to reflect that the 
recipient is capable of participating in video instant messaging (see, e.g.. Application at page 17, 
line 30 to page 18, ime 27: FIG. 6 (elements 620, 622, and 624); FIG, 7 (element 704), and FIG. 
8). During the presence-based communications session and after enabling the graphical user 
imerface associated with the instant messaging session to reflect that the recipient is capable of 
participating in video instant messaging, a request is received from the sender to establish a 
video communications session between the sender and the recipient that is concurrent with the 
presence -based communications session (see, e.g.. Application at page 19, lines 5-18; and FIG, 6 
(element 634)}. In response, a video communications session between the sender and the 
recipient is established that is concurrent with the presence-based communications session (see, 
e.g., Application at page 19, line .13 to page 20, line 5; and FIG. 6 (elements 636, 638, 640, 642. 
644, and 646).). in addition, during the concurrent presence-based and video communications 
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sessions between the sender and the recipient', a video instant message is generated on behalf of 
the sender {see. e.g., Application at page 20, line 6 to page 21, line 5; and FIG. 6 (elements 648 
and 650)}, an instruction is received from the sender to send the video instant message to the 
recipient after generation of the video instant message is complete {see. e.g., Application at page 
21 , lines 6-10; page 22, line 4 to page 23, line 5; and FIG. 6 (elements 652 and 658)}, and. in 
response, a transfer of the video instant message to the recipient is initiated using the video 
communications session (see, e.g.. Application at page 21, lines 6-10; page 23, lines 6-14; and 
FIG. 6 (elements 652 and 660).). Finally, a non- video message is received from the sender 
intended for the recipient (see, e.g.. Application at page 16, line 5 to page IS. line 30), and a 
transmission of the non-video message from the sender to the recipient is initialed using the 
presence-based communications session (see. e.g.. Application at page 16, line 5 to page IS, line 


(6) Grounds of Rejection to be Reviewed on Appeal 

The final Office Action of March 18, 2009 rejected previously recited dependent claims 
90-96 under 35 U.S.C. § 103(a) as being unpatentable over U.S. Patent No. 6,212.548 
([)eSimone), U.S. Patent No. 6,748,-121 (Ozkan}, U.S. Patent No. 7,233,992 (Muldoon.), and U.S. 
Patent No. 6,795,863 (Doty). As discussed above in section "(4) Status of Amendments," on 
October 7, 2009, appellants filed an after-final Amendment in which appellants amended 
independent claims 36, 48, 56. 64, 68, 69, and 82. Appellants expect these claim amendments to 
be entered and for amended claims 36, 48, 56, 64, 68, 69. and 82 to be rejected on the same 
grounds that the final Office Action of March 18, 2009 rejected previously recited dependent 
chums 90-96, namely as being unpatentable over DeSimone, Ozkan, Muldoon, and Doty. 
Accordingly, appellants are appealing the rejection of independent claims 36, 48, 56, 64, 68, 69, 
and 82 as amended in appellants' Amendment, of October 7. 2009 under 35 U.S.C. § 103(a) as 
being unpatentable over DeSimone, Ozkan, Muldoon, and Doty. 

Alternatively, in the event that the claim amendments made in appellants' Amendment of 
October 7, 2009 are not entered for some reason, appellants are appealing the rejection of 
dependent claims 90-96 under 35 U.S.C. § 103(a) as being unpatentable over DeSimone, Ozkan, 
Muldoon, and Doty. 


30). 
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(7) Argument 

The combination of DeSimone. Ozkan, Muldoon, and Doty does not render obvious 
independent claims 36, 48, 56, 64, 68, 69, and 82 as amended in appellants" Amendment of 
October 1 , 2009 (or dependent claims 90-96 as previously presented prior to appellants' 
Amendment of October 7, 2009). 

As amended, independent claim 36 recites, among other features, determining if a 
recipient is capable of participating in video instant messaging in response to initiating a text 
instant messaging session between a sender and the recipient and enabling a graphical user 
interface displayed to the sender to reflect that the recipient is capable of participating in video 
instant messaging based on a determination that the recipient is capable of participating in video 
instant messaging. 

The final Office Action acknowledges that DeSimone, Ozkan, and Muldoon fail to 

describe or suggest these features. Final Office Action of March 18, 2009 at page 16, lines 10- 

15. Therefore, the final Office Action relies on Doty for teaching these features, in particular, 

the Una! Office Action asserts: 

Doty, jr. leaches the use of a recipient computer specifying its 
hardware and software capabilities (col. 8, lines 45-50) and a 
product distribution smart server basing its data stream formal on 
recipient capabilities (col. 8, lines 54-58). 

Final Office Action of March 1 8, 2009 at page 16- 1 8. The Advisory Action of September 22, 

2009 expands further upon this position, arguing: 

Doty teaches the ability to determine and indicate if a recipient is 
capable of participating in specific software; this is shown in 
column 8, lines 45-63. by the disclosure of a client computer 
specifying its hardware and software capabilities, which are 
analyzed by a server. 

Advisory Action of September 22, 2009 at continuation Sheet lines 14 -16. 

Notably, neither the final Office Action nor the Advisory Action of September 22, 2009 

contends that Doiy describes or suggests determining if a recipient is capable of participating in 

video instant messaging, as recited in independent claim 36. Rather, both the final Office Action 

and the Advisory Action of September 22, 2009 merely assert that Doty teaches determining 
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appl.caLon S?( < v , Dot) a* Abstract. As dcseubcd b> Dolv, Dot) *s sWem displays the video 
stt earned to the c man ivc ipient at the .same web page thiough w Ir^b ire e-mad recipient sends 
and receives o-ir;Hs jvmg the v.eb-based e-mais application Si\ c>. Dots at Abstract and FIG. 
4 Notan!> , Dot\ dwsenbes that the video streamed to the e tnaii recipient independent of both 
in the e~mas' me recipient sends and tccencs using the web based e mad application and 07) the 
othvi aseis v> jth whom the c-;nad r ecipiont communicates sta e-mad 'using the. sveb-based e-mail 
application LKny ai col 10, lines 33 to col 12. !me 43. Rat ho Dot) desames that the 
\ ideo streameo to tilt e-mad ^ecipjent ks produced and stsearacd io the c mail secipient by an 
oigani/atiou mat usponsiblc K-r puvucmg and streaming video to e-wad iwns, not by other 
users Vno ha^e eerst e mads :o the e-mail secipient and'oj *"ec<.i\ed e~maf s from the e mail 
recipient $( r D.*!> at col 10. hnes 3 S to col. .12. hue 43. 

Doty also teaches that, bcfoie video is streamed to the e-m;ui ucmvm. Doty's .system 
determines specific «. apabihues of the e mail recipient's computer <( •>, <\ c . Do* v at col. 8, line 
45 v col 0. bne 4 Notabls, Dotx does nos describe dial Us system determines d the e-mail 
lecspiem's computer has general \uieo capabilit) betotc streaming \ ideo to the e mud recipient, 
Rathe- , Dot) e<cplvii"> indicates mat the e mail recipient's computet is assumed to have general 
video capabihtv: 

I'K client secipient computers ^Ha J<V each include a \ideo 60 
nla\cr Wij 39i> that is one of the iollowmg tvpes' G2 Real \ >deo. 
Wii'dows Media. QuickTime 4.0, Q-SIF MPUM, or SIP MPEG 1. 
However, otbes f)pe-> ot players may r>e used as nccessar) 
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Doty at col. 8, lines 58-63. There fores because Doty's system assumes that the e-mail recipient's 
computer has general video capability, there is no need for Doty's system to determine if the e- 
mai! recipient's computer has general video capability before streaming video to the e-mail 
ree l pi e n t or ot h erw ise. 

The specific capabilities of the e-mail recipient's computer that Dory teaches are 
determined before video is streamed to the e-mail recipient are the appropriate format and bit- 
rate for streaming video to the e-mail recipient's computer. See, e.g.. Doty at col. 8, line 45 to 
col. 9, line 4. However, Doty's teaching of determining the appropriate format and bit-rate for 
streaming video to a computer is irrelevant, because independent claim 36 does no! recite 
determining the appropriate format and bit-rate for streaming video to a computer. Rather, 
independent claim 36 recites determining if a recipient is capable of participating in video instant 
messaging, and there is no description or suggestion of this feature in Doty. 

Furthermore, as discussed above. Doty describes that the video streamed to the e-mail 
recipient is produced and streamed to the e-mail recipient by an organization that is responsible 
for producing and streaming video to e-mail users, not by other users who have sent e-mails to 
the e-mail recipient and/or who have received e-mails from the e-mail recipient. See Doty at col. 
10, lines 33 to col. 12, hue 43. Because Doty describes that the video streamed to the e-mail 
recipient is produced and streamed to the e-mail user by an organization that is independem from 
and unrelated to users who have sent e-mails to the e-mail recipient. Doty does not describe or 
suggest determining if the e-mail recipient is capable of participating in video messaging in 
response w initiating a communications session between the e-mail recipient and an e mail user 
who has or ?*,y going to send an e-mail to the e-mail recipient. Furthermore, because Doty 
describes that the video streamed to the e-mail recipient is produced and streamed to the e-mail 
user by an organization that is independent from and unrelated to users who have sent e-mails to 
the e-mail recipient and/or who have received e-mails from the e-mail recipient, it. is not 
surprising that Doty does not describe or suggest indicating any of the e-mail recipient's 
capabilities, let alone the e-mail recipient's capability to engage in video messaging, to an e-mail 
user who has or is going to send an e-mail to and/or receive an e-mail from the e-mail recipient. 

Thus, for at least the foregoing reasons, even when Doty's teachings are combined with 
those of DeSivnone. Ozkan, and Muldoon, the combination does not describe or suggest 
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determining if a recipient is capable of participating in video instant messaging in response to 
initiating a text instant messaging session between a sender and the recipient and enabling a 
graphical user interface displayed to the sender to reflect thai the recipient is capable of 
participating in video instant messaging based on a determination that the recipient is capable of 
participating in video instant messaging, as recited in amended independent claim 36. 
Accordingly, as amended, independent claim 36 is not obvious in view of the combination of 
DeSimone, Ozkan, Mukioon, and Doty. 

As amended in appellants' Amendment of October 7, 2009, each of independent claims 
48, 56, 64, 68, 69, and 82 recites features that are similar to those recited in amended 
independent claim 36 and discussed above. Accordingly, as amended, independent claims 48, 
56, 64, 68, 69, and 82 are not obvious in view of the combination of DeSimone, Ozkan, 
Mukioon, and Doty. 
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Account No. 06-1050. 
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Appendix of Claims 


1-35, (Canceled) 

36. (Previously presented; A communications method comprising: 

establishing a presence-based communications session between a sender and a recipient. 

wherein establishing the presence-based communications session between the sender and the 

recipient includes; 

initiating a text instant messaging session between the sender and the recipient, 
in response to initiating the text instant messaging session between the sender and 
the recipient, enabling display, to the sender, of an instant messaging graphical user 
interface associated with the initiated text instant messaging session, the instant 
messaging graphical user interface being configured to enable the sender to compose and 
send text .instant messages to the recipient, 

in response to initiating the text instant messaging session between the sender and 
the recmient, determining if the recipient is capable of participating in video instant 
messaging, and 

based on a determination that the recipient, is capable of participating in video 
instant messaging, enabling the graphical user interface associated with the instant 
messaging session to reflect that the recipient is capable of participating in video instant 
messaging; and 

during the presence-based communications session between the sender and the recipient: 

establishing a video communications session between the sender and the 
recipient; 

generating a video instant message on behalf of the sender: 

storing the video instant message on behalf of the sender; 

after generation of the video instant message is complete, receiving an indication 
to trigger sending of the video instant message to the recipient; and 

in response to receiving the indication to trigger sending of the video instant 
message to the recipient, initiating a transfer of the video instant message to the recipient 
using the video communications session. 
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37-47. (Canceled) 

48. (Previously presented) A communications method, comprising; 

establishing a presence-based communications session between a sender and a recipient, 
wherein establishing the presence -based communications session between the sender and the 
recipient includes; 

initiating a text instant messaging session between the sender and the recipient, 
in response to initiating the text instant messaging session between the sender and 
the recipient, enabling display, to the sender, of' an instant messaging graphical user 
interlace associated with the initiated text instant messaging session, the instant 
messaging graphical user interface being configured to enable the sender to compose and 
send text instant messages to the recipient, 

in response to initiating the text instant messaging session between the sender and 
the recipient, determining if the recipient is capable of participating in video instant 
messaging, and 

based on a determination that the recipient is capable of participating in video 
instant, messaging, enabling the graphical user interface associated with the instant 
messaging session to reflect that the recipient is capable of participating in video instant 
messaging; and 

during the presence-based communications session between the sender and the recipient: 

establishing a video communications session between the sender and the 
recipient; 

receiving, on behalf of the recipient, a completed video instant message sent by 
the sender using the video communications session; 

storing the video instant message on behalf of the recipient: 

accessing the stored video instant message; and 

enabling presentation of the video instant message to the recipient. 


49-55. (Canceled) 
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56, (Previously presented) A computer program, stored on a computer readable mediums 
comprising instructions for: 

establishing a presence-based communications session between a sender and a recipients 
wherein the instructions for establishing the presence-based communications session between the 
sender and the recipient include instructions for: 

initiating a text instant messaging session between the sender and the recipient, 
in response to initiating the text instant messaging, session between the sender and 
the recipient, enabling display, to the sender, of an instant messaging graphical user 
interface associated with the initiated text instant messaging session, the instant 
messaging graphical user interface being configured to enable the sender to compose and 
send text instant messages to the recipient, 

in response to initiating the text instant messaging session between the sender and 
the recipient, determining if the recipient is capable of participating in video instant 
messaging, and 

based on a determination that the recipient is capable of participating in video 
instant messaging, enabling the graphical user interface associated with the instant 
messaging session to reflect that the recipient is capable of participating in video instant 
messaging; and 

during the presence-based communications session between the sender and the recipient: 

establishing a video communications session between the sender and the 
recipient: 

generating a video instant message on behalf of the sender; 

storing the video instant message on behalf of the sender; and 

after generation of the video instant message is complete, receiving an indication 
to trigger sending of the video instant message to the recipient; and 

in response to receiving the indication to trigger sending of the video instant 
message to the recipient, initiating a transfer of the video instant message to the recipient 
using the video communications session, 
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57-63. (Canceled) 


64. ( Previously presented) A computer program, stored on a computer readable medium, 
comprising instructions for: 

establishing a presence based communications session between a sender and a recipient, 
the instructions for establishing the presence-based communications session between the sender 
and the recipient including instructions for: 

initiating a text instant messaging session between the sender and the recipient, 
in response to initiating the text instant messaging session between the sender and 
the recipient: enabling display, to the sender, of an instant messaging graphical user 
interface associated with the initiated text instant messaging session, she instant 
messaging graphical user interface being configured to enable the sender to compose and 
send text instant messages to the recipient, 

in response to initiating the text instant messaging session between the sender and 
the recipient, determining if the recipient is capable of participating in video instant 
messaging, and 

based on a determination that the recipient is capable of participating in video 
instant messaging, enabling the graphical user interface associated with the instant 
messaging session to reflect that the recipient is capable of participating in video instant 
messaging: and 

d>rn i the i r-.uaa. M vOrmruriuiLops session betweei d c s_ndu a T d t sc n^ip an 
cn aH snmg . \ u eo v ormm nidations session between me sencei and t v 

recipient; 

zoning or lehai o! int iec pient .s-orn iekv udeu^nstam message sen* in 
tne vni.*. im g \ ie " dee omnium*, at ons session 

storms tne video instant message on ben ad. of the recipient: 

accessing tne -stored video instant message: and 

enavMmg pn se\ta'jon ol the \uleo instant message u tne a\ ip.ev 
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68. {Previously presented) A. system comprising: 

means tor establishing a presence-based communications session between a sender and a 
recipient, wherein the means for establishing a presence-based communications session between 
the sender and the recipient includes: 

means for initiating a text instant messaging session between a sender and a 

recipient, 

means for enabling display, to the sender, of an instant messaging graphical user 
interface associated with the initiated text instant messaging session in response to 
initiating the text instant messaging session between the sender and the recipient, the 
instant messaging graphical user interface being configured to enable the sender to 
compose and send text instant messages to the recipient, 

means for determining if the recipient is capable of participating in video instant 
messaging in response to initiating the text instant messaging session between the sender 
and the recipient, and 

mean 1 * to enabbng the araphscal user nnc kte a^siv aKd wvh th n^taru 
ne-sv „ ng session ,o elle„ 1 \ d the ax picnt ?s capab e ol p_ sun Jng n \ sdeo mutant 
5 ic-«v ji.n » b ^ed or a de ennwaLon that the a\ ipient is > ^p„b'e of patUt \ a if n \ sdeo 
mstant messaging; and 

mean- to; aH -nm du ;ng Jk psesen c bas^d comnn ruat m ncw> r a \ eteo 
amimun ca on <~sion fv>x%ei n the sendu and th„ R\>piU t, 

means to? ^usua mg du srs die picsentc based tonnmii i<~at ons senior a x dee i is'i* 
message on oehali of tne sender; 

rkan to? stem" tum^ J\ pre^en^c bi^-ed conuwriv. mo^s stssso^ tk \ deo ms .. ' 
message on nehalr ol tne sender: 

mt«in*> to; <e^u i v din nsi the «rstant n i -saving t msm mourns ^ssu n and aftes 
«vnes at on oi be <■ den us u inc-sage s complete am iditatton to * >ggct senun^ n tk wdto 
instant message to the recipient; and 
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means for initialing a transfer of the video instant message to the recipient using the 
video communications session in response to receiving the indication to nigger sending of the 
vide instant message to the recipient. 


69. (Previously presented.) A system comprising: 

means for establishing a presence-based communication*, session bet wee ■> a sonde; and a 
recipient through an instant messaging host, wherein the means + o* establishing me picsencc 
based communications session between the sender and the recipient includes. 

means Tor initiating a text instant messaging session xMween ihe sendee and t'u. 

recipient, 

means for enabling display, to the sender, of an instant messaging graphical user 
interface associated with the initiated text instant messaging session in response to 
initiating the text instant messaging session between the sender and the recipient, the 
instant messaging graphical user interface being configured to enable the sender to 
compose and send text instant messages to the recipient. 

means for determining if the recipient is capable of participating in. video instant 
messaging in response to initiating the text instant messaging session between the sender 
and the recipient, and 

means for enabling the graphical user interface associated with the instant 
messaging session to reflect that the recipient is capable of participating in video instant 
messaging based on a determination that the recipient is capable of participating in video 
instant messaging; 

means for establishing, a video communication session between the sender and the 
recipient; 

means for receiving, during the presence -based communications session, a completed 
video instant message sent by the sender using the video communications session; 

means for storing, during the presence based communications session, ihe video instant 
message on behalf of the recipient; 

means for accessing, during the presence -based communications session, the stored video 
.instant message; and 
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means for enabling presentation of the video instant message to the recipient during the 
presence- based communications session. 

70-81. (Canceled; 

82. (Previously presented) A communications method, comprising: 

establishing a presence-based communications session between a sender and a recipient, 

wherein establishing the presence-based communications session between the sender and the 

recipient includes: 

initiating a text instant messaging session between a sender and a recipient 
in response to initiating the text instant messaging, session between the sender and 
the recipient, enabling display, to the sender, of an instant messaging graphical user 
interface associated with the initiated text Instant messaging session, the instant 
messaging graphical user interface being configured to enable the sender to compose and 
send text instant, messages to the recipient, 

in response to initiating the text instant messaging session between the sender and 
the recipient., determining if the recipient is capable of participating in video instant 
messaging, and 

based on a determination that the recipient is capable of participating in video 
instant messaging, enabling the graphical user interface associated with the instant 
messaging session to reflect that the recipient is capable of participating in video instant 
messaging: 

during the presence-based communications session, receiving, from the sender, a request 
to establish a video communications session between the sender and the recipient that is 
concurrent with the presence-based communications session, wherein receiving the request to 
establish the video communications session between the sender and the recipient includes 
receiving the request to establish the video communications session between the sender and the 
recipient after enabling the graphical user interface associated with the instant messaging session 
to reflect that the recipient is capable of participating in video instant messaging; 
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in response to receiving the request to establish a video communications session between 
the sender and the recipient, establishing a video communications session between the sender 
and the recipient that is concurrent with the presence-based communications session; and 

during the concurrent presence -based and video communications sessions between the 
sender and the recipient; 

generating, a video instant message on behalf of the sender; 
receiving an instruction from the sender to send the video instant message to the 
recipient after generation of the video instant message is complete; 

in response to receiving the instruction to send the video instant message to the 
recipient, initiating a transfer of the video instant message to the recipient using the video 
communications session; 

receiving a non-video message from the sender intended for the recipient; and 
initiating a transmission of the non- video message from the sender to the recipient 
using the presence -based communications session. 


83-97. (Canceled) 


\]i.>hc:nt N'<viFiX'iecf<*l Attorney's Docket No.: 06975- 

Set ul \ T o 0v/^> i K " °V 0 1 3300 i / Communications 40 

I (kv h.K ^ v 0oS 

Page : 23i>!"24 


None. 
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